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30 April 2003 
 
 
Elaine Brown 
Law Commission 
Conquest House 
37-38 John Street 
Theobalds Road 
London 
WC1N 2BQ 
 
 
 
Dear Elaine 
 
The Law Commission – Consultation Paper No 171, Trustee Exemption Clauses 
 
The Depositary and Trustee Association (DATA) represents depositaries and trustees of 
authorised unit trusts and open-ended investment companies (OEICs).  At the end of February 
2003, the members of DATA were responsible for the safeguarding of £188 billion of authorised 
funds under management. 
 
The attached appendix documents DATA’s responses to questions raised in the Consultation 
Paper on Trustee Exemption Clauses. 
 
 
 
Yours sincerely  
 
 
 
 
Sean Quinn 
Chairman
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LAW COMMISSION CONSULTATION PAPER 171, TRUSTEE EXEMPTION CLAUSES 
 

RESPONSES FROM DATA 
 
 
 
Paragraph 4.19:  We do not consider that an outright prohibition of trustee 
exemption clauses is justified or necessary. Do consultees agree? 
 
DATA response - Yes 
 
 
Paragraph 4.20:  We do consider that some legislative regulation of trustee 
exemption clauses is justified and necessary. Do consultees agree? 
 
DATA response – No. The Law Commission has not made a compelling case that there is a 
need for legislative change and DATA takes issue with its statement that negligence is the 
most common cause of loss to trust funds. The justification for the proposals in this 
consultation appear to be based on the premise that higher standards of diligence are to 
expected from a “professional” trustee.  A trustee may have the necessary expertise to 
administer a trust and that expertise is reflected in the remuneration paid to the trustee out 
of the trust.  Where a trustee does not possess the necessary expertise they have a duty to 
seek professional advice.  The cost of that advice can be charged to the trust. There is 
nothing to suggest that different standards should be applied to the different scenarios.  
 
DATA believes that the recommendations in the consultation paper are based on research 
which is unrepresentative given the low response rate and which sends mixed messages as 
to whether or not there is any issues that needs addressing.  The economic implications of 
regulating trustee exemption clauses are based on research which cannot be taken to 
represent a genuine market view; a rigorous costs/benefits analysis should be undertaken 
before legislating. 
 
 
Paragraph 4.32:  We provisionally propose that all trustees should be given 
power to make payments out of the trust fund to purchase indemnity insurance 
to cover their liability for breach of trust. Do consultees agree? 
 
DATA response – Yes.  However, the paper seems to take an optimistic, and DATA believes 
unrealistic, view on the availability and value of professional indemnity insurance for trustees 
and also underestimates the potential impact that the new legislation would have on costs 
and trustees' willingness to act. 
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4.39:  We consider that the case for regulation of the use of trustee exemption 
clauses by professional trustees is very strong, but that lay trustees should in 
general continue to be able to rely upon trustee exemption clauses. We 
provisionally propose therefore that any statutory regulation of such clauses 
should make a distinction, in broad terms, between professional trustees and lay 
trustees. Do consultees agree? 
 
Consultees are asked whether they agree with the provisional proposal that any 
distinction between lay trustees and professional trustees be made on the basis 
set out in paras 4.36 and 4.37 above. 
 
DATA response – No, see the response to the question in paragraph 4.20. 
 
On the basis of the premise, with which DATA disagrees, that it is both necessary and 
desirable to distinguish between the two types of trustee, then the proposed definition 
appears reasonable. 
 
Care also needs to be taken to ensure that a person employed as trustee by a trust 
corporation or a professional trustee in private practice is not treated as a “professional” 
when, in their private life, they are acting in the capacity of a “lay” trustee, e.g. for a local 
charity or a private school. 
 
DATA is uncomfortable over the implications of the proposed distinction between lay and 
professional trustees, whether or not a remuneration test is incorporated. Once the 
distinction is made, the Law Commission proposes that all professional trustees should be 
treated in exactly the same way - i.e. they should be unable to rely on any exemption from 
liability for negligence. This approach takes no account of the huge range of, and types of, 
trusts and the different levels of "professionalism". Indeed, the consultation paper does 
point to three broad groupings of professional trustee upon which the supporting research 
(by Dr Alison Dunn of the University of Newcastle-upon-Tyne) focused: 
 

• those who work specifically as trustees in an incorporated trust corporation 
 

• those in private practice, who work specifically as trustee, but are not in an 
incorporated trust organisation 

 
• these who hold a trusteeship, who work in a professional field other than the trust 

field but who have been appointed to a trusteeship 
 
However, this recognition of the variety of types of professional does not appear to have 
been reflected in CP proposals. All professional trustees - and the trusts which they manage 
- are dealt with in the same manner. No distinction is made, for the purposes of the 
proposed change in the law, between, say, small family trusts administered by a provincial 
family solicitor, occupational pension schemes, of varying sizes, administered by individual 
trustees or corporate trustee, trustees of unit trusts etc. The distinction therefore does not 
rest on complexity or the amount of funds in trust, but on whether the trustee is a 
"professional", as defined. 
 
The CP argues that a professional trustee should be subject to the same principles of liability 
that apply to the provision of services by way of contract - e.g. legal advisory services by a 
solicitor, investment management services by investment managers, custodial services 
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provided by a custodian etc. The consultation paper emphasises that "other" professionals, 
such as solicitors, barristers, accountants and doctors accept liability for negligence in 
exercising their professions and insure against such risk. DATA queries whether it is right to 
view "trusteeship" as a profession in precisely the same light as the legal, accountancy and 
medical professions. 
 
DATA questions the validity of applying a "broad-brush" consumer-protectionist philosophy 
to the law of trusts and to the activities of trustees. The beneficiary under any trust is not a 
"contracting" party to the trust instrument negotiated between the trustee(s) and the 
"settlor" and not all of them will actually make financial contributions to the money 
represented by the trust fund. It is difficult to see why "non-contributing" beneficiaries, who 
are effectively receiving a gift, need protection as "consumers". As to "contributing" 
beneficiaries, The Financial Services and Markets Act and the Pensions Act already provide 
statutory protection for the beneficiaries of authorised unit trust schemes and pension 
schemes respectively.  We do not believe that the Law Commission has made the case that 
there are other trust beneficiaries whose rights are seriously prejudiced by the current law. 
 
The flexibility of the trust structure is that the settlor retains the freedom to stipulate the 
scope of the duties and obligations of the trustee generally unimpeded by statutory 
restrictions. To effectively categorise every beneficiary under every trust as a "consumer" 
whose interests are in need of protection is taking action to address a mischief that the CP 
has not proved is a real issue.  
 
Paragraph 4.45:  While we consider that those advising a settlor (whether or not 
they are also the trustees) should be expected, as a matter of good practice, to 
bring the attention of their client to any trustee exemption clause and to explain 
its legal consequences, we do not consider that it is appropriate that this should 
be a statutory requirement. Do consultees agree? 
 
DATA response - Yes 
 
Paragraph 4.52:  We invite views on statutory regulation of trustee exemption 
clauses such that a clause can only be relied upon by a trustee to exclude or 
restrict his or her liability for breach of trust in so far as the clause satisfies a 
requirement of reasonableness. 
In so far as consultees support the imposition of a reasonableness requirement, 
do they consider it desirable that there be a list of matters to which regard is to 
be had in determining whether a particular clause satisfies the requirement? 
If so, could they indicate the matters which they consider should be included in 
such a list? 
 
DATA response - We agree with the conclusions in paragraphs 4.50 –4.52 of the 
consultation that this approach is not the best way forward. 
 
Paragraph 4.66:  We do not consider it satisfactory to combine an outright 
prohibition of trustee exemption clauses with the exercise of a judicial discretion 
to exculpate trustees who have acted honestly and reasonably and who ought 
fairly to be excused for their breach of trust (the New Zealand model). Do 
consultees agree? 
 
DATA response – Yes 
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Paragraph 4.78:  We do not consider that the concept of gross negligence is 
sufficiently clear or distinctive as to form the basis of regulation of trustee 
exemption clauses. We do not therefore propose that those who wish to claim for 
breach of trust should be obliged to establish that the trustees were guilty of 
gross negligence in order to deny them resort to any exemption clause in the 
trust instrument. Do consultees agree? 
 
DATA response - Yes 
 
We invite views of consultees on the proposal that professional trustees should 
be unable to rely upon a trustee exemption clause where their conduct has been 
so unreasonable, irresponsible or incompetent that in fairness to the beneficiary 
the trustee should not be excused. 
 
DATA response – no comment 
 
Paragraph 4.85:  We provisionally propose that a professional trustee should not 
be able to rely on any provision in a trust instrument excluding liability for 
breach of trust arising from negligence and that clauses purporting to should not 
be given effect. Do consultees agree? 
 
DATA response – No.  We believe that the research upon which the Law Commission has 
reached the position it has adopted on trustee exemption clauses is unrepresentative given 
the low response rate and sends mixed messages as to whether or not there are any issues 
that need addressing.   
 
 
Paragraph 4.86: We invite views as to whether professional trustees should not 
be able to exclude liability for breach of trust where it is not reasonable for the 
trustees to rely upon a trustee exemption clause contained in the trust 
instrument by reference to all the circumstances including the nature and extent 
of the breach of trust itself. 
 
DATA response – DATA’s views on whether there is any real need for legislative restriction 
on trustee exemption clauses at all have already been made above, as we do not believe 
that the Law Commission has made the case that there is such a need. Subject to that, 
whilst the imposition of a "reasonableness" test obviously appears to be preferable to an 
absolute statutory prohibition against trustee exemption clauses, DATA remains sceptical as 
to how this suggestion would be applied in practice. The CP suggests that the approach 
would be flexible, giving the court the ability to take into account the nature of the trust, the 
type of the trust and all other circumstances. We think it is likely that, whilst this would fall 
short of being the absolute, consumerist provision that the Law Commission favours, in 
practical terms the courts would nevertheless be likely to adopt a consumer-protectionist 
position in assessing whether reliance upon the exemption clause was reasonable. Clearly 
the courts would no longer have regard to Armitage v Nurse. 
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Paragraph 4.97:  We provisionally propose that in so far as professional trustees 
may not exclude liability for breach of trust they should not be permitted to claim 
indemnity from the trust fund. 
We do not consider that duty exclusion clauses or extended powers clauses 
should be prohibited. However, we provisionally propose that in determining 
whether professional trustees have been negligent, the court should have the 
power to disapply duty exclusion clauses or extended powers clauses where 
reliance on such clauses would be inconsistent with the overall purposes of the 
trust and it would be unreasonable in the circumstances for the trustee to be 
exempted from liability. Do consultees agree? 
 
DATA response – No.  Whilst the consultation paper recognises that trusts are used for 
several purposes” never before envisaged” DATA is concerned that the special nature of the 
unit trust does not appear to have been acknowledged in this paper.  In the case of a unit 
trust fiduciary responsibilities are divided between the manager (who is responsible for the 
management of the trust property and the trustee who (may be) responsible for the custody 
of the trust property and has a duty of oversight to take reasonable care that the manager 
exercises the responsibilities outlined in the trust deed.  It seems reasonable that provisions 
in the deed setting out the respective responsibilities of the parties with a fiduciary 
responsibility and limits on those duties and responsibilities should not be affected by these 
proposals. 
 
The consultation paper makes a provisional proposal that, in determining whether 
professional trustees have been negligent, the court should have the power to disapply duty 
exclusion clauses or extended powers clauses where reliance on such clauses would be 
inconsistent with the overall purpose of the trust and it would be unreasonable in the 
circumstances for the trustee to be exempted from liability. 
 
Whilst this approach is consistent with the approach the Law Commission has taken on 
trustee exemption clauses generally, we do not agree with that approach as we have 
outlined above. The proposal in relation to duty exclusion clauses and extended powers 
clauses, whilst not amounting to an absolute prohibition, nonetheless fetters the freedom of 
settlors. The proposal would give the courts power to strike down duty exclusion clauses 
and extended powers clauses, giving them an element of discretion that they have hitherto 
not had. We believe that this approach will simply encourage litigiousness with an attendant 
degree of uncertainty as to whether or not trustees could rely on the duty exclusion/ 
extended powers clauses agreed with their settlors. 
 
 
Paragraph 4.99:  We provisionally propose that any regulation of trustee 
exemption clauses should be made applicable not only to trusts governed by 
English law but also to persons carrying on a trust business in England and 
Wales. Do consultees agree? 
 
DATA response – In principal, Yes.  The CP proposes that any legislation concerning trustee 
exemption clauses should apply not only to English law trusts but also to all persons carrying 
on trust business in England and Wales even though the particular trust may have a choice 
of law clause indicating that its governing law is that of some other jurisdiction.  However, 
there is no explanation in the CP as to exactly what "based in this jurisdiction" or "carrying 
on trust business in England and Wales" means.  
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Paragraph 4.101:  We provisionally propose that any legislative reform of trustee 
exemption clauses should apply to any breaches of trust which occur on or after 
the date when the legislation comes into force but that it should not apply to 
breaches of trust which precede that date. Do consultees agree? 
 
DATA response – The CP's provisional proposal is that any legislative reform of trustee 
exemption clauses should apply to all breaches of trust which occur on or after the date 
when the legislation comes into force, but that it should not apply to breaches of trust which 
precede that date. This effectively means that, as regards pre-existing trust deeds 
containing trustee exemption clauses, there would be no transitional relief for the trustees. 
Any trustee exemption clause in a pre-existing trust deed would be rendered void as from 
the date on which the legislation came into force. 
 
DATA believes that this would be unfair to trustees of those pre-existing trusts where a 
trustee exemption clause is in place and such legislation would overturn one of the 
important terms upon which the trustee agreed with the settlor that it would act at the 
outset. Whilst it is true that any legislation would take some time to reach the statute book 
and trustees would therefore have the opportunity to assess whether or not they wished to 
continue acting after it came into force, it is likely that many trustees who wished to 
extricate themselves from their long-term duties would find it difficult to do so. Whilst a 
reasonable transitional period would of course be preferable, the fairest approach, assuming 
that legislation is unavoidable, would be for it to apply only to new trusts established after 
the effective date of the legislation. 
 
 
Paragraph 4.104:  We would welcome comments on the substance of Part III of 
this Paper from consultees, and we would find any information or views about 
the regulatory impact of our provisional proposals extremely helpful. 
 
DATA response – see comments to response to 4.97 above. 
 
 


